
employees from entering its offic.. without establishing a

reasonable b••is for excluding each employee concerned.'

B. ReAft9P,b1apo" of DSIC lit. Structure

1. ContrAl Office CgnltruGtion cberges

(0) A8aessment ot Hon-Recurring Charges to Recover
CODItructign CQ8ta (II,I.2.(a)l

TDL submits that interconnectors should be permitted to assign

interconnector-specific facilities to other interconnectors, or to

sublet interconnector apace. since USWC claims its rates may cover

the present value of the full depreciation expense. Alternatively,

and with respect to the non-recurring charge paid by the intercon­

nector for equipment, any equipment for which the interconnector

Paid a non-recurring charge 8hould be considered the interconnac­

tors' property so that the interconnector may reuse that equipment

if it terminate. its interconnection arrangement in one office in
favor of interconnection in another office.

2. Blectric Power Charges (II.B.3)

Interconnectors should not be charged baaed upon the fees to

a.mperage of power provided. when alternative and 1I1Ore preci8e

methods of me.suring power used lIithout over-recovery are possible.

For example, power can be metered, the current draw of the

equipment actually used CAn be reported by the 1nterconnector I

rather than the fu.ed amperage being used for calculation of power

• Indeed, UBWC' • liaitatioa. would appear to be the
equivalent of a non-cOIP!te provision to prevent interconnectors
from hiring current or fOJ:'1lU!r USWC 81111Ployeefl or. in other words. to
limit the pool of job applicant. residing in the interconnectors'
area of operations who have experience in their relevant field.
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•

utili2lation, and in the event that the interconnector chooses to

install backup power supplies, ~y such commercial power backup

supplies include power monitoring capability.

3. Ixtragr4illJ.X:Y and IIp'ptigiated COlt, (II .B.".)

USWC includes in its tariff a 20' margin for extraordinary and

unanticipated con.truct.ion costs. TDL believes that this proviaion

is unreasonable and will result in extraordinary profits to USWC.

USWC's central office space has been designed for the purpo•• to

which it will be. put by the intercODllectors and, thus, there should

be no extraordinary and unanticipated costs. Indeed., the costing

and pricing of operation should take into account the average COlt

of construction and, thus, above-average costs are already taken

into contiilideration. In the event that a truly extraordinary cost

was incurred by a particular interconnector's collocation, for

reasons peculiar to the collocation proposal, it would be appropri­

ate for the cost or expenses to be recovered by a collocator­

specific surcharge.

C. LaC Provi8iOl1ll Regarding Interconnection Space Size,
Ixpan-ign and IQgatlop {II. C. )

OSWC's expre••ed concern tor fostering competition among

lnterconnectors appearl noble, but USMC fails to acknowledge that

its approach maintains a playing field -- one at a lower level than

that on Which USWC operate.. Although the potential exist. for

abuses between coq;Jeting special ace••, providers, and in the

future between competing switched access provid.er., OSWC simply i.

not the appropriate party to serve &. an arbiter of lIuch dispute•.

In addition, USMC'••afeguard against abu~e8 may to preclude or
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limit legitimate investment by interconnectors. Indeed, for the

Commis.ion to permit LEes to adopt tariff provisions to prevent

interconnector abuse, which tariff provip!ons the LBCs are quick to

point out, 'may have the color and effect of law, may well consti­

tute an improper and unlawful delegation of authority.

No LEe tariff provisions are nece••ary or appropriate to

prevent abuses by interconnectors in the reservation of collocation

space. It is reasonable for interconnectors to reserve that amount

of space which they reasonably anticipate will meet their injected

requirement., e8timated in good faith, for the foreseeable future.

If a competing interconnector is prevented from obtaining colloca­

tion space. and an existing collocated interconnector is occupying

space which i8 not being put. to us., then the interconnector

seeking collocation space has adequate remedies available to it.

Theee remedies would include coaplaints to the Commission, and the

filing of claims under the antitrust laws or state laws of unfair

competition. Moat significantly, however, it is within the

province of the interconnector who is denied lIPace, not OSWC, to

pursue remedy for Much abuses.

Finally, in this regard, rot notes that the reallonablene•• of

an interconnector reserving space beyond its immediate needs would

impact upon the available apace for expansion (which would alpo

constitute limitationlll on space tor other colloeators). This

approach oould create an inC!8Iltive for LEes to adopt tariff

COllocation polici.s and restrictions which might force COllocating

interconnectors to request more space than they might otherwillle
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require, to a••ure adequate roOlR for 8XpanJilion, an additional and

otherwisl!l unnece••ary expense. The Commission should therefore

make clear that tariff policies or actions such as allocating

colloca.tion space and configurations to make it a practical

requirement that ineercormectors lease as much space as they

anticipate needing or faee the potential of having non-contiguous

collocation spaces (and r~quiring more apace and greater expense

than if one .ing-le larger lJPace was con.tructed) are unreasonable

under the communications Act. The commission should also make it

clear that upon a. finding of unrea.onableness after investigation

of a compla.int by the interconnector, the LEe could be required to

modify the collocation space of interconnectors at LEe's sole

expense to provide contiguous interconnector space. In making any

such requirement, the Conmtission .hould also make it clea.r that any

costs to the LEC •• a result of 8uch actions must be charged

against net revenues and borne by the LEe's shareholders to a!lsure

that (i) the LEC does not trade upon its monopoly rate base to

compete unfairly with the interconnectorll, and (1i) there is an

economic mechanism in place which .hould result in the replacement

of current management if current management is unwilling or unable

to comply with Commill8ion interconnection requirements in the

public inter••t.

D. LEe Prohibitions Against Bxpanded Interconnection With
Dark Fiber Service Are Unreaaonable And Inconsistent With
The BJwsial Ieee" omcr (II. P.J

USWC's tariff prohibition an dark fiber EIC i. unreasonable

and contrary to the Commie.ion· a Splgi.l lecess Order. OSWC state.
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that its dark fiber offerings ar@ only available between two

customer premises. In fact, however. USWC does not require that

tho8e premises .be mmed as opposed to leased, nor does the

commiseion'. special Acces, Order mandate that an interconnector

have constructed itself and own all of its network tacilities as a

condition to qualification for expanded interconnection and

COllocation. USMC's argument only highlights 1ts Nineteenth

Century view that a carrier must own all portions of its physical

network in order to operate as a service provider. That is not

nece••arily the model of today'lJ telecommunications market, nor the

model under which increasing competition can best de~elop and the

needs of consumers can best be met.

Unless the coanission is willing to allow 081fC to impo'se

~arif£ provision. prohibiting sharing,or resale of its tariffed

services, it should not permit OSWC to prohibit terminations of

dark fiber service at non-owned collocation premi.e•.

E. USWC'a Tariff Denies Interoonnectors Re_onable Control
Over Channel Aasignaent on The Interconnectora' Networks
(II,E,)

USWC attempts to justify its requirement that interconnectors

install a DSX in their collocated apace for purposes of connecting

with USWC. lIevertheles., tJSWC concedes that this DSX does not

provide interconneator8 the same flexibility in channel ...ignment

as if they were to connect direetly to USMC's MOP, but suggests

interconnectors purchase additional equipment to obtain the ..me

flexibility in channel assignments. USlfC Direct Case. at 85. une

has not, however, provided any legi~imate reason for preclUding
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interconnectors from connecting directly to it. MDF, and avoiding

the addi t ional and unnecessary expenaes UBWC would place upon them.

F. LEe Provisions Regarding .arehousing Re: Bfficient Use of
spas, (IL'.)

See TOL's discus.ion of this issue at Section II.e., above.

G. USWC provisions Regarding Notice In The Event Of genriee
TOrmination (II.G.l

USWC describes as reasonable its tariff provisions which (i)

permit it to terminate Cl collosation agr••ment upon only thirty

(3O) days' notice when collocators must give ninety (90) days'

notice; (ii} permit it to terminate service for a breach of USMC's

RIC tariff and to evict a collocator for a material breach; and

(1i:1,' which treat the creation or existence of a lien upon the

interconnectors' property within a USWC oentral office as such a

material breach. Thes. provisions are not reasonable and would

work to prevent fair sompetition. There is no reason why both uwe

and the collocator should not have equivalent notice obligations

with respect to termination of a collocation agreement. Second,

USNC's ability to terminate service or collocation upon its claim

of breach of the tariff will allow it to hold a hammer over the

heads of it. competitors, and to threaten termination of or

substantial harm to their business unless the interconnector agrees

to a -.ettlement agre.ment-, While the ability of a carrier to
I

terminate service may be more appropria.te where a carrier is

dealing with an end user cu.tomer, the BIC tariff provides a much

different situation where the LBC'. cuatomer is a competitor to the

LEe for access to essential facilities and services from the LIe.
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In th••e aiZ'CU1ll8tances, U8IIC should· be ordered to IIOdify it.

tarifts to provide that oswe _y cmly terminate ••nice or evict an

1nterconnector for a t~riff violation in the event that (i) there

1. an undi8PUted and _tartal tariff rialation , (i1) the tariff

.. .diaput.e baa been finally r8801ved "in OSWC'" favor, or (iii) USWC

obtains an order from the C-=-!.sion ·pu=1Ritting termination of

service or ~lction upon poating of • auitable bond. Only in thi.

way can the LSC8 be preYtmted fl'Oll uaing their vast resources to

eliminate their cOIJIPetition other than in the _rketplace.

TOL recogni••• that achU.tiaaal burdeD8 lay be placed upon the.
Commis"ion'. Co_rm carrier Bureau to tmtertain and rule upon such

disputes. TDL not•• , however, that c1iaputee raquiriag Commi••ion

reoslution may be UDavoidabl. becauae of the ea-i.a1on' 8 mandate

for special ace••• intercoanection aDd ~olloc.tion. TeL subMit.,

Ihowever, that the COIIDi.siol1 adapt the requirements that partie.

filing bad faith complaints or, applications with the Commi••ion

may be required to pay their opponent.' cost of responding to, and

the Conni••lon'. cost. of bearing and ruling upon, uy bad faith or

unfounded filing_. Such. provieiaa .hould deter any party from

raising a purported diapute aolely to avoid an otherwise proper

diaconn.ctiOll of .."iae, which 1. probably the only rea8Ol1 USIfC

will •••ert againat requi:r:1Rel\t of the above-de.cribed tariff

revisions.

H. LBC Ta:miMtiOD of COllocatioa Upon Cat.atrophic: Loa_ At
A rentnl Mila fIX.r,)

TDL belt.... that, •• with otlMIr c1~anc•• addre••ed by

the ConDi••ion, the liJtelibood of catutrophic 10•• at an LBC
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..

central office is nfficiantly ~l, and the range of

circwutances 80 large, that DO IIP8clf1c .taudard or provision caD

apply in all circ::m.tanc... Por this reaaon, '1'DL subait. that it

may be nec••-ry for the ee-i••iOll to aclopt a IIOre general %111.,

~. _such as one requiring that LKC. cooperate reaaonably with

colloc.tor•.in the event of such catastrophic loa. to addre.. and

accommodate poth the i.-diate and long-term n_d8 of any affected

.interconnector. Reliability in interruption of c:oaaunication

service. is the pr1.-ry int.~at of telecem.unicatiODS cuatamere

and 18 •••ential for cOllllPlttit0Z'8 il1 the ~ketplac.. Thua, the

moat illlll8diate and i-.portant priority in all c••es 'IlUIIt be to

re.tore .ervice to any and all affected cuetc::.ers and .erviee

providers aDd, ••oondly, to reat:ore reduDdaDt ..%'Vice to any aDd

all affected cuatc-.ra aDd provider.. In.tmce. of culpability,

re~nlSibilityad long-ten arr~ta CIIII be addre••ed after

full redundant ""iere is restored. Moreover, a requirement that

LBCa act re• .cmably in such situaticmtl should give ample guidance

to LaC. whila peralttlng the ee-:t ••iCll to define what 1. raucm­

able upon wah real life diapuc•• aDd facts .. _y be ~aeDted.

The LBC. .boule! a1110 be requind to include in their tariff the

..... atandard of raaaoaabla actiOD in the eYeDt of cata.trophic

10••.

uswc .tae.a that it baa DC pre88Dt intation of unilaterally

relocating IUIY iDtercODDaetora' 1...-d phyaical ~ce or .qui~t,

but tba,; 1n certain cirCUMtanc.. U8'IfC _Y offer to provide
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il1teraoaneatora with the ggtigg of .",iug thair 8PflCtl or their

equipment. at 0SIfC'. expeDIte. nirect cu.. at 116. 'l'DL believe.

that USIfC'. poaition ill thia regard i. re••onable, but ia ..,n

concerned 'with the pottmt1al for diaruption of llervice than with

.;._ ~h. pot8l1tial relocation of collocat.iOll .-ce and equipment within

• USWC central oftice. Tbat i8 , .. stated above, reliability and

non- interruption of coo 'ud cationa are of primary and il1crea.ing

importance to tel.~l1icati0D8 c:aa.tcaln in the marketplaa-.

Thus, in the event tbat USIfC ahculd prov1dt1 interc:on:nector8 with

the opt.ion of -.riDS ~baiZ' apace .... ~i»-nt, USWC'. obl1gati0D8

.hould include, in ad41ticm to bMr1Dg tM expeue of the move, the

~roviaion of interim equ1~t of equal quality and aapac1ty at

USWC' .. expen.ae, while IIDY r.locatiOl1 i. aCCOlllPli.had, to miDiMize

the 4i.ruption to the intercoaaectora' services.

J. LIe Li'bi1iU;y Pmyi';im. q:I,L.)

TDL believee that the beat _y to ...ure that LBC liability

provi.1CXD8 are reuoa.bl. i. to require allY liability proviaions to

be reciprocal. 1'bat 1., tbe L1ICa abould DOt impose upon

interc:ormeetora ay .:»re 8triDgeD.t .tauc1axde of liability, nor lilly

1••• atringclt atnd-rda of liability, tbaD tbo.. upon the LEe with

rellpect to lillbillty to tbe iDtucoaneator.

The public iDten.t an4 'T!JL'. cute-ar. an beat ..rvad by tha

great.£ flezi.bility 1n the prariaiOD of t:heiZ' talaOOlllllUDioationa

_rvice 6 '1'bu, m1d liHr., otber carrien, IlDd otMn ordering the

tel.~1c.tiau aervice ahauld be _1. to oX'dar their entire

2.9
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aarvice fraa aD iDt.U'CQDJI8at.or IIUCb .. 'lDL, ozodar the ~tiDg

.ervice !~ UIWC, or ordar _leet CQIlIlIOIIeDt. f~ each of .evua1

acMpet1ng carrier. they ••t _ fit. PendttiDg' the uee of

l.tten of" a.-eY, ad per.ittiDg aualta.zoa to order aarvice

." sonfigured for eaCh .ervic. pxoY'1du' to bill -.parately for it.

pOrtion of the _rviCUl, will ~t _t the cu.tcaera aDd the

public'. need.

L. LBC PrDri.ica.~ IIMIpttcrt:iau Of IDtercoDDeetar
Spas. 'Dd raqilitill (II.O.)

30

intarcozmector.· PurtheZ', it ~d be Z"MI'OIIable for the I.-c to

TDL beli..- it i. reallClUble for t81C'. tariff to pxob.11):1t

int.rcODDect~ frca plaaing. pe%II1tt!Dg to be plactHS or

aaqu!••ciDg 1D ..,. 1:1_ haiDg placed up:m the property or

fagiliti.. of . tJMa UIC to ..cure aD obligation of the

L'IC PrcJY1.iOlUl a.p.:rdiDg pa,..t of 'l'axe8 aud .......-nt.
{;U; .P.)

M.

111 the emmt that LIIC'. an perllittad to ilulpeat

interconnector ..-ce IIIId facl1iti., tbe LWCII Moulcl .be peza1tted

to inapect 1Dtercoamector IIp&Ce and facillti.. only with ~t.

notice (at l __t fift~ (15) day8) and DO IKtre than once every

twelve (12) .mtM. L1&CB .bauld &lItO be permitted to inaplCt the

iDCOIUlector BPllce aDd faoiliti.•• upca. initial iDBtallat10D1 unl•••

the ordinane:-. of the city or auaiclpality in which the central

office is located require iJwpectiOll by city iupect.or.. In web

ca_, there tIaUld ....ar to be dO 1egiti_t. rea.cm for u.c to

coaplete a _CCDd iDIlpeQtion. 'l'be CCNlt af any 1DapectiOll U8WC

e1ecte to ..a Uou,l4 be _ .. by tJIRfC.
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require inde.oification agaiDat any coat8 for placement of 8uch •

lien upon the LaC'. property or other culpable conduct by the

interconnector re.ulting in the pl.Clement of a lien upon the

.property or other ••••t. of the LBe.

.... l'" ~'. •

USMC bas filed • tariff which will burdaD its special aceee.

cOIIpt!ltitor. with UIlreuonble requirelleDt. and obligation., a. well

a. t1SWC overhead. and profit, if tbe dOIIiIP8t1tor. are to collocate

and interconnect with e••entia! facilitie8. SUch unreasonable

requir.ment. canaot be eountlmADce4, and appropriate tariff

revi.ions .hould be ordered.

Re8pectfully .~tt.d,

TBLllPOR'I' DaYBR LIMITED

.By: ~__-...-;:_;rC?i _
~p.~ert

......~ aaHld'r, •.c.
1610 wynkoop Street, Suite 200
DeD¥er, Colorado 80202-1196
(303) 892-'000

Its AttoZ'DeyIt
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I, Joseph P. Benkert, do hereby certify that on this 20th day

of September, 1993, I have cauaed a copy of the foregoing 01 ~

ON D%~ eas. to be served via first class United States Mail,

postage prepaid, upon the persons listed on the attached service

list. '

~b P. Benkert
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